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Q: What is the purpose of the new COBRA provisions in the American Recovery and Reinvestment Act of  2009 
     (aka the “stimulus” package)?

A:  To assist group health plan participants who have lost or will have lost their jobs between the dates of September
     1, 2008 and December 31, 2009 with the payment of their COBRA premiums.  

Q: How do the new provisions do this?

A:  Generally, the new provisions allow these people to fulfill their monthly COBRA payment obligation by paying only 35%
     of their COBRA premium for a nine month period. The federal government intends to subsidize the other 65% of the 
     premium amount through credits against the employer’s payroll tax liability. The government has budgeted almost $27 
     billion for the subsidy.  

Q: What employers do the new COBRA provisions affect?

A:  All employers that are subject to COBRA are subject to these provisions, as well as state and local employers covered
     under the continuation rules of the Public Service Health Act and plans sponsored by the federal government.

Q: When are the new provisions effective?

A:  The new provisions apply to “premium[s] for a period of coverage beginning on or after the date of the enactment” of 
      the bill. Since President Barack Obama signed the bill on February 17th, 2009, it appears that the new provisions will
      apply to any premiums for periods of coverage beginning on or after February 17th. Because most insurance contracts 
      run on periods of coverage tied to calendar months, this means that in the vast majority of cases the new provisions 
      will apply to COBRA premiums for periods of coverage beginning on March 1, 2009. The Act requires that appropri
      ate notices be sent by mid-April.

Q: Do the new provisions change or replace other COBRA provisions?

A:  No. All other COBRA provisions remain intact. Think of these new provisions as a sort of “add-on” to the original 
     COBRA language as opposed to a replacement of that language. This subsidy is intended to be a temporary measure,
     though it will greatly disrupt the traditional administration of COBRA over the next two years or so.

Q: Will the 65% subsidy increase COBRA participation?

A:  Because the subsidy will lower the out-of-pocket cost for COBRA participants, most experts agree that this subsidy will 
     dramatically increase COBRA participation. Some estimate that enrollment will increase 300%.

Q: Who is eligible for the premium assistance?

A:  Any “assistance eligible individual” or “AEI.”  An AEI is defined by the new provisions as any qualified beneficiary who 
     at any time during the period of September 1, 2008 and December 31, 2009: (1) is eligible for COBRA continuation 
     coverage; (2) elects such coverage and (3) originally lost coverage due to involuntary termination occurring during 
     such period. 
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     Note that “AEIs” are not just involuntarily terminated employees. Because spouses and dependents are also “qualified 
     beneficiaries” when an employee is terminated, they are also potential AEIs.

Q: What about employees who were involuntarily terminated on September 1, 2008 or thereafter and have 
     already declined or terminated COBRA coverage?

A:  The new provisions allow former employees who would have been AEIs on the date of the bill’s enactment had they not 
     already declined COBRA coverage to jump back onto COBRA coverage. Essentially, this means that former employees 
     who have already declined or terminated COBRA coverage get a second chance to sign up for COBRA. For shorthand 
     purposes, we call these “second-chance AEIs.”

     Example 1: Jane was involuntarily terminated from her job at XYZ Co., an employer subject to COBRA, on September 1, 
     2008. Jane was offered COBRA coverage but declined. Because Jane would have been an AEI had she had an election
     of COBRA continuation coverage in effect on February 17, 2009 (instead of never electing the coverage after her termi
     nation), she will get a second chance to elect COBRA.

     Example 2: Walter was involuntarily terminated from her job at XYZ Co., an employer subject to COBRA, on September 
     1, 2008. Walter was offered COBRA coverage and elected it, but dropped the coverage after November 30, 2009 due 
     to lack of payment. Because Walter would have been an AEI had he had an election of COBRA continuation coverage
     in effect on February 17, 2009 (instead of dropping the coverage on November 30), he will get a second chance to
     elect COBRA.

Q: Are there any income limitations on the subsidy?

A:  Yes. The subsidy does not apply to employees or dependents whose “modified adjusted gross income” (basically 
     adjusted gross income increased by certain exclusions) is more than $125,000 ($250,000 for joint filers) for any year in
     which they would receive the subsidy. If any such “high-income earner” does receive the subsidy, their income tax 
     liability will increase accordingly. High-income earners will have the right to waive the subsidy to avoid this liability. 
     Furthermore, the actual tax liability has some “phase-in” provisions for certain such taxpayers. We expect further 
     guidance from the Internal Revenue Service on this subject in a very short time; however, at this moment, we do not
     expect that it will be the responsibility of the employer to determine whether income limitations apply.

Q: Will the subsidized coverage extend the typical COBRA coverage time frame?

A:  No. The nine-month period for the subsidized coverage is concurrent with the normal COBRA timeframe. It is not in 
     addition to it. No AEI’s maximum COBRA period will be extended.  “Second chance” AEIs will not get a retroactive 
     subsidy, however their original qualifying event date will remain their first day of COBRA for purposes of calculating the 
     maximum period.  It should be noted that the subsidy will likely cause AEIs to remain on COBRA for longer than normal 
     qualified beneficiaries.  

Q: Are there any other limitations on the subsidy, besides the nine month period?

A:  Yes. The subsidy period terminates when the AEI is eligible for coverage under another group health plan (not including
      dental plans, vision plans or other limited plans, and also not including flexible spending arrangements) or Medicare. 
      Under the law, it is the responsibility of the AEI to notify the plan administrator of this eligibility. If an AEI does not, he or
      she may be required to pay a penalty of 110% of the premium reduction unless the failure is due to “reasonable
      cause.”
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     employers just what is and what is not an involuntary termination for the purposes of this subsidy. Employers should
     consult with their legal advisors and determine for themselves who is an AEI. Please remember that the “involuntary 
     termination” standard only has to do with the COBRA subsidy. Employees who voluntarily terminate (i.e., quit) must still 
     be offered COBRA in the same manner they always have been. 

Q: Will the federal government play any role other providing the subsidy and publishing guidance?

A:  Yes, a very significant one. The law specifically mandates that the Department of Labor, the Department of the Treasury 
     and the Department of Health and Human Services provide “outreach” to employers, plan administrators and so on. 
     The clear purpose of this outreach is to promote the COBRA subsidy as much as possible. Moreover, the law calls for an
     “expedited review” by either the Department of Labor or the Treasury in cases of any former employee who is denied 
     treatment as an AEI. We believe that the very active role taken by these federal agencies will result in cautious employers
     granting “AEI” status to terminated employees in all but the most certain cases of “voluntary” termination.  

Q: How will AmeriFlex be able to assist plan administrators with the new administrative requirements surround
     ing this change in law?

A:  AmeriFlex is working very hard to interpret the new requirements and develop a plan to assist our clients. Key aspects of
     the plan are providing plan administrators with a process for flagging potentially eligible AEIs so that AmeriFlex can 
     send new notifications, providing a new election period (if applicable) and applying the 65% subsidy to relevant cover
     ages. Additionally, AmeriFlex is working on a modified report which will assist plan administrators in reporting subsidies
     to the IRS so that they may be reimbursed or credited accordingly. As we are able to provide more concrete details, we 
     will communicate our recommendations, and a step-by-step process for plan administrators who wish to utilize our new
     AEI service.

Q: Will AmeriFlex charge extra for the AEI service?

A:  Because of the operational cost associated with this change in law, it is probable that AmeriFlex may charge a per/AEI
     event fee or letter fee for “second chance” AEIs who must be sent new notifications. We are presently evaluating this 
     option and will have more details in the near future.

Q: Are there any other provisions to be aware of?

A:  Yes. First, the new law gives AEIs 90 days to elect different and less expensive health coverage (excluding “limited” plans
     like dental, vision and health FSA plans) than they had at the time of their termination. However, this is only available if
     the employer wants to allow for such an option and if the different coverage is also offered to active employees. Employ
     ers wishing to allow AEIs to participate in this “AEI special enrollment” must be prepared to answer plan questions for 
     potential AEIs, provide documentation (such as plan information, Summary Plan Descriptions, etc.) and keep track of 
     enrollment periods. AmeriFlex will not be able to provide assistance to AEIs wishing to shop around for plans and we will
     direct any related inquiries to the plan administrator.     

     Second, with regard to “second chance” AEIs (people who were terminated in the past and would be AEIs now except 
     that they never elected or they dropped their COBRA coverage), the period of time between the termination and their 
     first period of subsidized coverage is to be disregarded for purposes of calculating the 63-day “pre-existing condition” 
     rule under HIPAA.


